United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 22,107 


WILLIAM A. CARTER, JR., 
: Aopellant 


Vv. 


UNITED STATES OF AMERICA, 
Appellee 


Appeal from a Judgment ef the United States 
District Court for the District of Columbia 


J. PATRICK HICKEY 
910-17th Street, N. W. 
Washington, D.C. 20006 


Counsel for Appellant 
(Appointed by this Court) 


February 12, 1969 


for the District ot Columbia’ Circuit 


FRED FEB 1 ioc: 
Worthen Of cadand 


CLEFX 


TABLE OF CONTENTS 


Table of Authorities. . . 
Juriscictional Statement. 
Issues Presented. .... 


Statement of the Case 


RIAL COURT ERRED IN REFUSING 
T 


NS RUCT THE JURY, ON REQUEST, 
Se aoe OF THE ASSAILANT'S 
WAS REQUIRE lnieiiebtonaouien is 


THE TRIAL COURT ERRED IN REFUSING TO 


SEND A CRUCIAL IMPEACHING STATEMENT, 
SIGNED BY THE COMPLAINANT, TO THE 


Conclusion. 


Barber v. United States, U.S. 
Bo SEE peel auty (1968). . 


*Borum v. United States, No. 20, 270 (D.C. Cir. 
Dec. 21, 1967) 


Byrd v. United States, me Cfaraya oth 
342 F.24 939 (1965). 5c 


Commonwealth v. Peterman, 4:30 Pa. 


Was SSS. nx nS SS SS 


Cooper v. United States, 125 U.S. 
Sof nel eens Gis) 


124 U.S. 


Corley v. United States 
365 F.2d 884 (1966). 


*Franklin v. United States, 117 U 
331, 3530 F.2d 205 (1964)... 


Gordon v. United States, 344 U.S. 414 (1953). 


Gree cry v. United States, 125 U.S. App. D.C. 
TORN SOOM CANTO et O00) on. cee 


Harrison v. United States, 387 F.2d 614 (5th 
hires 2KSsy5))) 495 5 4 = 


of © © © © © © 


Howard v. United States U.S. App. D.C. 
140; 369 F.2a 185 (1965) 


_ ec © © © © 


King v. United States, 125 U.S. see D.C. 
318, 370 F.2a 383 (196 wre oe 


LaMonte v. State, 145 So. 2a 889 (Fla. 
INN TENSE )) ey RRs oe A A AA. 


Reems v. spree [1967] 2 All E.R. 766 
Gsiks) Sosa 6 6 69g 6 6-6 5 3-6 -o25 


*Regina v. Trigg, [1963] 1 All E.R. 490 (C.A.) 


Salzman v. United States, No. 21,172 (D.C. 
Cir, Oct. 4, 1968) . 


ee @ © © © 8 © 


-ii- 


B. OTHER AUTHORITIES 


Note, “Corroborating Charges ef Rape, 
67 Colum. L. Rev. 1137 (1967). ... 


[Cases chiefly relied upon are 
marked with an asterisk. ] 


D STATES COURT OF APPEALS 


Appellant 


AMERICA, 


JURISDICTIONAL STATEMENT 


Appellant appeals from a convictien in the 
United States District Court fer the District of Celumbia 
of the crimes of rape (22 D.C. Cade § 2801), assault with 
a dangerous weapon (22 D.C. Cade § 502), and carrying a 
dangerous weapon (22 D.C. Code § 3204). 

Rppellant was found guilty ef these charges 
by a jury verdict rendered June 16, 1968. Om July 26, 
1968, the judgment was filed, and appellant was sentenced 
to serve seven (7) to twenty-one (21) years en the rape 
count, forty (40) months to ten (10) years on the assault 
count, and one (1) year for carrying a dangerous weapon, 


all sentences to run concurrently. Leave was granted 


appellant to appeal in forma pauperis on July 26, 1968. 


He is currently free on bond pursuant to an order of 


this Court filed August 16, 1968. 


The jurisdiction of this Court on appeal 


based on 28 U.S. Code § 1291. 
ISSUES PRESENTED 


Did the Court err in refusing to give defendant' 
quested instruction that corroboration of the identity 


of the assailant was required in this rape case, and 


| 
in failing to give adequate guidance to the jury on 


the issue of corroboration of identity? 


Did the Court err in refusing to send to the jury an 


its request a statement signed by the complaining 


witness impeaching her testimony on the crucial issue 


of identification of the appellant as her attacker? 


[This case, under the same name and number, was previously 


before the Court on August 16, 1968.] 


STATEMENT OF THE CASE 


On May 26, 1967, appellant Jilliam A. Carter, 
was employed as 2 guard on the Security Force at 
St. Elizabeth’ Hospital. That morning, while at work, 
hé was appreached by the Captain of the Security Force 
and taken te an autemobile (an unmarked Sex Squad eruiser ) 
parked near Carter's duty station at one of the gates to 
St. Elizabeth's. A woman (Miss Constance Crowe) was seated 
in the car with a police officer in plain clothes. A few 
moments later, Carter was placed under arrest and notified 
that Miss Crowe was accusing him of raping her one menth 
before, on April 26, 1967 (Tr. 260-61, 320-21). This was 
the 27-year-o14 Carter's first arrest (Tr. 525-26). 
arter's trial began on June ll, 1968, berore 

the Honorable we L. Hart, Jr. and 2 jury. From che 
outset, it Was -isput that the offenses charged in 
the indictaent hac £ The defense presented, as 
defense counsel advised the jury befare the first witness 
was sworn, was that of mistaken 4aentity (Tr. 11). 

Miss Crowe, the complaining witness, described 
at trial the eireumstances ef the crime. She testified 
that she was walking on the grounds of St. Elizabeth's 
shertly after 11:00 P.M. on the night *f the effense 
(April 26), en route to her job at the Dix Building. It 


was a rainy night, and she held an umbrella in front ef 


her to, keep the rain from striking ner faco &#r. -19)- 
-3- : 


As she appreached a dark area of the hospital grounds, 
| 
near a tunnel or underpass, a man with a gun came up to 
her, telling her not to scream (Tr. 19-20, 77). (She noted 
| 


at the time that the gun wes a dark-colored automatic 


(Tr. 78, 28). [A hospital employee who saw the ¢em- 
| 


plainant shortly after the rape cemmented that Miss Crawe 


| 
kept repeating, ‘He had a gun." (Tr. 232).] 
| 


The gunman told Miss Crewe whe had begun to 
ery;* to walk slightly in front of him, and she complied 
(fr, 78). The two made their way to a parking lot on the 
hospital greunds, and the man, finding an unlocked aute- 
mebile, made Miss Crowe get in and remove her eldthes 
(Tr, 20, 23-4). He then had intercourse with his victin, 
talking te her beth before and after the assault (Tr. 
23-6, 85-6). Fellewing this, they left the autemebile 
and, Miss Crewe again walking in frent, preceeded teward 
Blackburn Laberatery. She continued en ta the Dix 
Building, discevering when she arrived there that her 


attaeker was no lenger behind her (Tr. 26). Miss Crawe 


had been with the man approximately fifteen (15) minutes 


(Tr, 230). 


On arriving at Dix, she reperted the rape to 
hespital autherities., Ameng those responding was the 
| 
Assistant Director of Nursing, wh® feund Miss Crowe “tn 


a state ef near panic and hysterical fer appreximately @ne 


¥~She cried “mere er less centinuously" threugheut the 
incident (Tr. 206). 
4. 


hour. Her color appearec blanched. She was tremulous, 
Her pupils were Gilated, and she kept repeating, ‘He had 
a gun.'" (fr. 232.) Another witness found her “in a 
hysterical state and crying" (Tr. 242), and about an hour 
after the incident, the Metropolitan Police officer who 
arrived at St, Elizabeth's described Miss Crowe as “in a 
very emotional condition, crying, trembling, very excited." 
(Tr. 254.) The police, hospital authorities and Miss Crowe 
retraced the path she had taken with her assailant, and 
searched the hospital grounds for the auto in which the 
attack had occurred, but found nothing (Tr. 254, 245-44). 
Miss Crowe gave 2 description of her attacker 
to the volice that evening (Tr. 56), and on the following 
morning (April 27), went te the Sex Squad offices where a 


fuller statement and description was taken (Tr. 83, 91, 


274-77). This statement, signed by the cemplainant, was 


produced te defense counsel under the Jencks Act, and 
marked Gevernment's Exhibit 4-B for identification (Tr. 
70). (This statement has been made part ef the recerd on 
appeal.) Following the making ef this statement, a lookeut 
er "flyer" was distributed by the police (Government's 
Exhibit 4-A, Tr. 70, 275-77). 

Exhibit 4-B contained the fellewing statement, 
which Miss Crowe admitted making (Tr. 83): 

"I didn't see his face at all but I felt 
the geatee, mustache and hat. I weuldn't knew 
-5- 


him by sight if I saw him again but I'n 


| pretty 


sure I would know his voice. He had sort of a 


flat drawl." 


The suggestion was made (by the Court) that the Government 


could recall the complainant to testify in rebuttal that 
| 


she recognized appellant Carter's voice as that of 


attacker (Tr. 208), but no such testimony was 2 


Detective Rinaldo, who interviewed Miss 


on April 27 and sent the lookout, made some netes 


his conversation with her, which he read at trial 


follows (Tr. 276): 


"Suspect, unable to identify. 


her 


", . . I feel that it would be of he use 


te show her photographs es they doen't click. 


| 
Lighting was bad, didn't take a goed look at 
| 


face, only profile. ...° 


Three er four days after the attack (i.e., 


abeut April 30), Miss Crowe returned te her job at St. 


Elizabeth's (Tr, 100). Her place of empleyment, the Dix 


Building, was within view of the Gate 3 entrance te the 


hespital greunds (Tr. 209), and because that was the clesest 


entry, she used that Gate whenever it was open (Tr, 97-98). 


The appellant William Carter had been empleyed as 


@ guard 


at St, Elizabeth's since mid-January, 1967 (Tr, 291, 240), 
| 


and a stipulation between ceunsel, after consulting 


hespital werk recerds, established that en nineteen (19) 
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different occasions, eleven preceding the orfense and 
eicht after the offense but before Carter's arrest, the 
working hours of the two overlapped, so that if Miss Crowe 
followed her custom of using Gate 3, she would have passed 
through it et a time when Carter was on duty as a guard 

at that Gate (Tr. 454-55). Specifically, after the rape 
oceurred on April 26, Miss Crowe's hours and those or Mr, 
Carter overlapped on May 5, 7, 8, 9, 12, 15, 15 and 23 
(Tr. 456). 

Miss Crowe testified that, after returning to work, 
she saw the autemobile in which the assault was committed 
“several times,” parked near Gate 3 (Tr. 41-42), and also 
saw it being driven by Mr. Carter on Nichols Avenue, near 
the hespiteal, on one occasion (Tr. 42). 

She! also admitted that she had seen the defendant 
Carter “eff and on” after the incident, while the latter 
was en duty at Gate 3 (Tr. 42-4, 100-03). She noticed 
him, and, according to her testimony, it "registered" with 
her that this’ man was her attacker, although she continued 
te see him after this without reporting her belief to the 


police (Tr, 102-03). She finally netified the police by 


telephene, and Detective Chesser responded to St. Elizabeth's 
en May 26, one month after the assault (Tr. 259-60). He 

had ebtained 2 search warrant for Mr. Carter's automebile, 
and, together with Miss Crowe, executed it and feund a gun 

in the gleve compartment. Miss Crowe identified the gun 


“n= 


and the automobile as those used on the nignt 
(Tr. 257-51). hen, a Captain of 

police force brought Mr. Carter to the automobile 
taining Miss Crowe and Detective Chesser, and she| identi- 


fied Mr. Carter as her attacker (Tr. 260-51, 320-21). 


At the trial, on direct examinetion by Government 
counsel, Miss Crowe was asked why she had net immediately 
reperted to the police her belief that Mr. Contoninres her 
attacker, She responded (Tr, 47-48): 

"A. Well, I felt embarrassed,” 
"Q. Embarrassed abeut what? Why didn't 
yeu tell the pelice when yeu came te the cone 


clusien that the person whem yeu said that yeu 


knew as ME, Carter, whem you call Mr, Carter, 


| 
had dene this te yeu, why didn't yeu call the 
< 


pelice? Sa 
"A, Because I-was afraid e@fbeing) laughed 
at, It just seemed Stupid that we beth) were 
working there and semething like this would 
happen," ¢ 


| 
Upen cempletien ef eae Gevernment's casie-ine 


chief, after a metien for: judgment e& ac.uittal wes denied, 
Mr, Carter veal the stand, and denied his tnvelvenent in 


the aots cherceds ” He stated that he had been at teal 
the night @f April 26, and his testimeny was conmeberated 


oBe 


by his wife and his sister sho resided with appellant (Tr. 
2g0-422),. The defense also presented two character wit- 
nesses, Mrs. Delores Starks, who had known Mr. Carter for 
seven years (Tr. 423-24), and an Episcopal priest, Rev. 
Williem T. Newland, Jr., «ho had known him for rive years 
(Tr. 428). Soth testified that Mr. Carter had a good repu- 
tation in the community for peace anc good excer, and for 
truthfulness (Tr. 424-25, 429). 

Prior toe the closing of the evidence (Tr, 455), 
@efense counsel submitted in writing several prepesed in- 
structions, on each of which the Court wrote “Denied but 
will cover.” One of these, “Defendant's Recuested Ine 
struction No. 1,° sought en instruction that in a rape 
case, both the corpus delictl and the identity of the de- 
fendant had te be cerreberated before the jury could 
cenviot. (The full text of this Requested Instruction is 
part ef the record on appeal, ) 

In its charge,* the trial ceurt, after reading 
the rape count ef the indictment, advised the jury ef the 
definitien ef rape, and stated three elements, proef of 
which was recuired beyond a reasonable deubt: (1) that 
semeene had carnal kmewledge of the complainant in the 
District of Columbia; (2) that this was done fercibdly; 
and (3) that the defendant was the person who did this. 


after explaining items (1) and (2), the judge stated that 


¥ The full charge on the rape count may be found at 
Tr, 545-48. 5 


corroboration ‘oi the erime of rape woe 3e.us » and 
outlined the evicence of oromot complaint, the cdmplainant's 
condition, the presence of spermatozoa, etc. The court 
continued: 
"as to the third element, identification of 


the defendant, the law requires that you be 


| 
convinced beyond a reasonable doubt that the 


defendant was the person whe committed the 

act. The identification by the cemplaining 
witness may be sufficient if the circumstances 
cenvince you of its accuracy beyond a reasonable 
deubt. 

“In considering the accuracy of such an 
identification, you may censider the “eppertunity 
which the complaining witness had. to observe, 
er other factors and ether evidence which may 


| 
tend to cerroborate the identification, 


“Whether the identificatien is convincing 
is for you te decide, and if the circumstances 
of the identification are not convaneiie beyond 
a reasonable deubt, then yeur verdict must be 


one of not guilty.” (Tr. 548). 
| 
When the instructions were cempleted, defendant's ceunsel 

renewed her ebjection to the Court's charge on cerroborating 


identity (Tr. 558.) 


the jury's deliberations, 2 note was sent 
to the Court by the foreman whieh read “Description given 
to police and flyer disputed." Following a conference with 
counsel, the Court permitted the jury to have the “flyer” 
(Government's Exhibit 4A), but refused to let the jury 
see the statement signed by Miss Crowe (Government's 
Exhibit 4-8),!on the grounds that it had not been fermally 


aémitted into evidenc 


Tt, THE TRIAL COURT ERRED IN REFUSING T™# 
INSTRUCT THE JURY, ON RESUEST, THAT 
CORROBORATION OF THE ASSAILANT'S IDENTITY 


WAS REQUIRED 


Because of ". . . tite fundamental nature of the 


defendant's right te have the questien sf his guilt de- 


termirfed s@lely by the jury,” "Byrd v. United States, 119 
U.S. App. D.C. 360, 362, 342 F.2a 939, G41 (1965), it is 
axtamatic that an accused is entitled te have the jury 
adequately instructed ceneerning the rules af law te be 
applied by them te the evidence #n the case. And where 
the decision to be made by the jury isa close one, there 
4s°“an ebligation on the trial judge te instruct the jury 
with reremal prectatone . - - and on [the appellate court ] 
te review the charge with what, in a less deubtful case, 


would be undue meticulousness."” United States v. Garguilo, 


310 F.2d 24g, 254 (ad Cir. 
been frecuently recognized in the cecisions 


See, e.z., Howard v. United States, 


>» 389 P.2a 287, 291 n. 3 (1967), Cooper v. United 


States, 123 U.S. App. D.C. 83, 85-88, 357 F.2d 274, 276- 


279 (1966) (separate opinion of Bazelon, Ch. J.). 
At least since Franklin v. United States , 117 
U.S. App. D.C. 331, 330 F.2d 205 (1964), it has been 
clear that there must be corroboration of the identity 
of the assailant, as well as of the corpus delicth, te 
justify a verdict of guilty in a rape prosecution [A 
trial judge of leng experience staved, shertly ater 
Franklin, "“Cerreberation of the prosecutrix's cestimeny 
generally will not be sufficient, but there must be speci- 
fie corroberation ef her identification of the perpetrator 
of the rape." Holtzoff, D.J,, in United States v. Carrell, 
231 F. Supp. 724, 726 n. 1 (D.D.C. 1964).] This two-feid 


rejuirement of carreboration, this Court recently) stated, 


ut . contemplates reasonable instructional 


as to the need for corroboration as to_ 


“While the matter of corroboration is initially 


fer the trial ceurt, like any other question as 
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to the legal sufficiency of the evidence to 
warrant suomission of the case to the jury, it is 
she latter's function to decide whether the 
snéard of corroborative proof has been met. 
t goes without saying that the trial court 
must 


to enable that determination." (Emphasis added. ) 


Borum v. United States, No. 20,270 (D.C. Cir. Dec. 21, 1967) 
(slip epinion, pp. 6 n. 15, 7-8). 

In England, where a similar rule alse ebtains, 
Lere Justice Salmon has recently explained the basis for 
the requirement, in Regina v. O'Reilly, [1967] 2 All E.R. 
766, 768 (C.A.) The rule, he stated, 


“goes not depend on any legal theory but on long 
practical experience which has shewn that where 
there is no corroboratien it is indeed dangerous 
te convict; and this applies certainly ne less 
strongly in cases where identity is in issue: 


. . . [Citations omitted. ]” 


And, as this Court noted in Franklin, supra at 334-35, 330 


F.2d at 208-09, the danger of erroneous identificatien as 
well as that of a fabricated charge 1s "comprehended in 
Lord Hale's warning against reliance on the prosecutrix' 


testimony: .|. ..” The trial of a rape case is a situation 


-13- 


in which the presumption of innocence is often se 


strammed by “the unreasoning rease which many feel 


one accused of both violence and indecency.” Not 


roborating Charges oi Rave,” 57 Colum. L. Rev. 11 


1139 (1967). 
D.C. 


See 


39 


= 
~) 


also Barber v. United States, 


2 


ApD. 5 F.2d 517, 519 (19 


68); 
369 


L090 


aes 


States, 125 U 145 


(1956). 


S. App. D.C. 


mr) ~ 


In the instant case, appellant's trial 


specifically asked the Court (Defendant's Recuest 


struction No. 1) to instruct the jury that 


"In order to convict the defendant 


must find that the complaining witness, 


| 
Crewe's, testimeny is corroberated in t 


respects. ... 


| 
/ upen 


2 


“Now, there is alse secend issue 


which the law 


witness in a rape case be cerroberated. 


is the issue of the identity of the man 


attucked her. In this case, Constance 
has identified the defendant William A. 


Jr, 


verely 


| 
‘= 


BT 
U.S. 
2 


United 
, 190 


| 
ceunsel 
| 


led In- 


ig you 


Canstance 


moO separate 


recuires that the complaining 
That 
she says 
Crewe 


Carter, 


But there must be evidence aside from her 


testimony that corroborates this identification. 
| 


(Emphasis added, ) 


id the trial court refuse to give this charge, 
jury that such corroboration was 
and emphasized this by the remainder or lts 
nstructions on the cr 


Are 


After rea@ing that count (count one) of the 
statins three es rential elements of 
inec what 725 meant by carnal 
consent, the first tivo elements, 
It then interrupted its ciscussion of the three elenents 
to instruct the that the law "dees not permit the 
establishment of the crime of rape on the basis of the 
testimony of the complaining witness ctancing elene." 
(Tr. 547). - [The jury nad been told by both counsel for 
the Gevernment end for the accused that there was no real 
disoute thet m * pape had been committed upon Miss 
Crewe (Tr. And the trial court hac earlier 
recosnizec 
that there was not 2 rape.” (Tr. 256),] 
Next, in describing pessible corroberating evi- 
dence to the jury, che ceurt referred only to evidence 
corroborative of the fict that a rape had occurred, such as 


the prempt complaint, the presence of spermatozoa, etc. 
? 5 


(Tr. 547-548). Only after concluding his discussion of 


roboration ¢id the court return to the third element o: 
offense, “identification 91 the devendant,” as to which he 


instructed the jury: 


- - - the law requires that you be convinced 
beyonce a reasonable doubt that the defendant was 


the person who committed the act. The, identifi- 


| 
cation by the complaining witness may be suf- 


ficient if the circumstances convince you ofits 


accuracy beyond a reasonable doubt.” 


Because the trial court failed te instruct the jury that 
they could not be convinced beyond a4 reasonable deudt or 
the complainant's identification ef the appellant as her 
attacker unless that identification was correborated, it 
deprived appellant of his-right to a jury determinatien ef 
whether such cerreaboratien existed, and fatally infected 
the ensuing verdicts of guilty, Cf. Regina v. Trigs, 
[1963] 1 ‘All ErR, 490 (C.A.) where the Geurt, sen much 
stronger corroberative evidence than is present here, * 
allowec an appeal because the trial court had net ine 
structed the jury that corroberation of the complainant's 
identification or the defendant was required. The ceurt 
stated (at p. 492): 


| 
"A jury that receives a warnins in regird to 


corroboration must, in the nature of things, 


approach the complainant's evidence with a sense 


| 
of caution, It follews from the warning, and, 
| 


* The defendant tried to lure two-nther girls inte taking 
a ride with him, before the third, the complainant, 
assented. The attack occurred during the ride, and all 
three girls independently picked the defendanw from a 
lineup. 


—15— 


indeed, is the object of the warning, and the 
warning, one might say, becomes more impertant 
girl herself in the course ef her 


fallen into error or inconsistency 


II.’ THE TRIAL COURT ERRED IN REFUSING TO 
SEND A CRUCIAL IMPEACHING STATEMENT, 
SIGNED BY THE COMPLAINANT, TO THE JURY. 


sil 2 


> Part I of the argument herein, appellant has 
contended that it was reversible errer fer the eso toe 
refuse to instruct the jury that corroboration ef the 
attacker's identity was required. The crucial role in the 
jury's deliberatiens #f the cemplainant's identification ef 
the appellant, and some of the additional prejudice re- 
sulting frem the court's erreneseus charge, may be seen srem 
the issue next discussed, viz., the cgurt's refuset to send 
the complainant's signed statement (Government's Exhibit 
42B) te the jury. 


Tris statement, given by Miss Crawe the mg@rning 


after the incident, cantained her detailed descriptign of 


the attack, and flatly stated that she “didn't see his face 


at all. . ." and “wouldn't kmew him by sight if I saw him 


“ The statement was used in cr@sseexamination of 


‘or 


Miss Crowe (e.g., Tr. 82), and the fellewing day, on re- 


again. . . 


direct, the complainant made an attempt to expiuin her 


statement (Tr. 225-26). In light of the extremely 


-17- 


| 
| 
- =. ; 
cuestionable method of Miss Crowe's selection of appellant 


Carter as the attacker nearly a month after the assault, 


her totally unsatisfactory explenation of her delay in re- 

+ ' a a lis 
perting Carter to the police ("I felt embarrassed,’ Tr. 47), 
and the almost total concentration of defense counsel's 


closing argument on the validity of her identification, 


the jury naturally wanted to see for itself som 
“yest evidence" available to evaluate that identi 
They accordingly reyuested, via 2 note from their! 


Miss Crowe's statement containing her descriptien 


attacker, (Exhibit 4-3) and the lookeut “flyer" sent by the 
police on the basis of that description (Exhibit hen), The 
court gave them the latter, but refused te send the former. 
It cannet be controverted that the statement 
(Exhibit 4-B) was admissible in evidence. Williams v. 
United States, __-U.S. App. ___s 405 F.2d 176 (1968); 
Gordon v. United States, 344 U.S, 414 (1953). Tt is equally 
clear that the trial court may reopen the evidence te permit 
the admission of items not introduced at the trial, United 


States v. Bayer, 351 U.S. 532 (1947); Harrison v. United 
States, 387 F.2d S14 (5th Cir. 1968). Indeed, the trial 
court had permitted gevernment ceunsel to reopen /his case 
and introduce several exhibits (Tr. 279, 282-86), The 

jury had also been advised (Tr. 560) that they could have 


upon request any exhibits which had been admitte 


> 


Exhibit 4-5 was a crucial part of the defense, 
because it clearly indicated that Miss Crowe had practically 
ne opportunity to observe the face of her attacker, had not 
seen his face, anc vould not know hin in In a similar 

n nele reversible error to keep such 
United States v. Jackson, 257 
Jackson, ean entrapinent defense 

charge of selling narcotics. After 

te deliberate, tne jur cuired of the court 


person named "Sarge" was a government employee, 


but the court refused to ansrer the question. In reversing 


the conviction, Circuit Judge Goadrich wrote (257 F.2d at 


23): 
“The point ef the jury's .uestion was highly 
relevant. The court had just explained what en- 
an the matter of entrapment the 
e' was a gevernment employee 
certainly semecthing to be-censidered, In 
he circumstances present in this case, 
nk that the failure te permit the reading 
relevant testimony at a time when it would 
» useful in the jury's deliberations 
createc unfairness to the defendant. 
"That the jury mey be given information upon 
what a witness has said if it is possible to 


furnish it is well settled. . .. Usually the 
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matter rests in the discretion of court, 

- - - bue in this particular situation we think 
= eee ee 

the defendant was entitled to have the jury 


informed as 2 matter of right." (Emphasis added.) 
| 


See also United States v. Fiorito, 300 F.2 
426-27 (7th Cir. 1962); LaMonte v. State, 145 So. 
(Fla. App. 1962). 

In addition, the court by its action gen 
Exhibit 4-B and overemphasized the “flyer” (Exnidit 


and thereby gave undue emphasis te the evidence ag 


appellant. Exhibit 4-A, though not in evidence either, was 


“invest[ed]", . . with an air of credibility . . .," Steele 
v. United States, 222 F.2d 628, 630 (5th Cir. 1955) because 
furnished by the court. The jury can only have concluded 
that the court felt Exhibit 4-A te be warthy of their con- 
sideration, but that Exhibit 4-B was not. The trict judge 
thus failed to recognize the “necessity of restraint" which 
this and other courts have said is essential te avoid giving 
undue emphasis to one side of the evidence. Salzman Vv. 
United States, No. 21,172 (D.C. Cir. Oct. 4, 1968) (slip 
opinion p. 5 n. 2); Corley v. United States, le4 U.S. App. 
D.C. 351, 354, 365 F.2d 884, 887 (1966) (dissenting opinion 
of Burger, Cir. J.); Commonwealth v. Peterman, 450 Pa. 627, 


| 
244 A,2d 723 (1968). | 
Here, as in Washington v. United States, 126 U.S. 


App. D.C. 391, 393, 379 F.2d 166, 168 (1967), “the issue 
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2 of doubt went to 


the case--trhether the de: 
they were encitl 
as the Supreme Court 
che witness 
the offense) was that evi- 


snoulc have been furnished to then: 


“The elementary wisdom of the best evidence rule 
rests on the fact that the cocument is 2 more 
reliable, complete anc accurate source of informa- 
tion as to its contents and meaning than anyone's 
deserintion and this is no less true as to the 
extent and circumstances of a contradiction. ‘We 
hold that the accused is entitlec to the applica- 
tion of that rule, not merely because it will 
emphasize the contradiction to the jury, but 
because it will vest inform them as to the docu- 
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ment's imveaching ‘reight and significance.” 
: S z 5S 


Unitec States, supra, 344 U.S. at 4el. 
1e prejudicial effect of the trial judge's 

refusal to send Exhibit 4-B to the jury was further 

heightened by the fact that, on crucial identification 


mony, the prosecutor frequently asked leading and con- 


clusory questions. For example, Miss Crowe testified that, 


after the incident, she had on one occasion seen the car in 
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which the attack occurred, being driven by 2ppellant Carter. 
The prosecutor then asked (Tr, 42-43): 
nel sos Nor, when was the next 7 
you had seen in 
Elizabeths hospital this person wh 


vou?” 
“THs COURT: . . . You are lead 


“(THE PROSECUTOR]: 111 right. 
"Did there come 2 time if any that jyou sew 
| 
that person again in person on the grounds of 


St. Llizebeths Hospital?" 
“(DEFENSE COUNSEL]: Your Honor, I jobject. 


| 
Another example from the direct examination of the com- 

ik 
vlainant: 


| 
| 
"Q. . . . Now, when was it, if you! 


| 
His Honor and the jury, that you concluded -- 


"(DEFENSE COUNSEL]: I object, Your Honor, 


She hasn't testified that she concluded, 


“(THE PROSECUTOR]: All right. Ley me put 
it this way: Did there come 2 time after you 
had seen this person at the gate that you came to 
2 conclusion as to who he was, or what had happened 
to you, in relation to what had happened to you? 


(Tr, 45-45.) | 
~22— 


SS wa 
a 


tatement 


combat thi 


recollection, was 


eny statement mac ae: i ins that 


aly 


she tnou,nt 


‘ 


hin. 


utilized with the witness 


the policewoman took her sworn 


terviewed her off to one side. 


This Court hes recosnized that". .. ev 
zeal of prosecution . .., Government counsel must 
thoughtful restraint in framing his cuestions, hev 
mine possibly prejudicial error." ‘Jatson v. Unite 
98 U.S. App. D.C. 221, 224, 224 F.2d 42, 45 (1956} 
“on a nerve-center issue we are more likely 
prosecutor to account. ... The prejuci 
holds on." King v. United States, 125 U.S 
330, 370 F.2d 383, 395 (1957). 


Here, the ‘nerve-center issue’ 


days post factum selection of Mr. Carter as 
that issue, Mr. Carter was deprivec of the right 
the jury instructed that they must find corroborat 


complainant's identification, and of the right to 


en in the 
exercise 
a 


jury consider all the facts, including Exhibit 4-3, which 


‘ a ay | 
was so destructive of Miss Crowe's identirication, 


| 
trial court's action in denying him these rights, | 

; ees s ae 
facts here presented, denied avpellant a fair v 


leave the conviction of William A. Carter, Jr. shr 


an intolerable cloud of uncertainty and doubt. 


this situation, a new trial is required. 


The 
on th 
rial, and 
ouded in 


remedy 


CONCLUSION 
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For the reasons stated 
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appellant submits that 


ay 


versed, and the case remanded 
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on both sides and where the instructions actually 
given did adequately inform the jury that corrobora- 
tion of identification was necessary in order to find 
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It 
ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


I. Whether the trial judge erred in rejecting appel- 
lant’s proposed instructions on corroboration of identi- 
fication, where those instructions did not fairly state the 
evidence on both sides and where the instructions which 
were given adequately informed the jury that corrobora- 
tion of identification was necessary in order to find appel- 
lant guilty? 

II. Whether the trial judge erred in refusing to allow 
Exhibit 4B to go to the jury where it was never admitted 
in evidence and where its not being in evidence was 
directly attributable to appellant’s failure to offer it? 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,187 


WILLIAM A. CARTER, JR., APPELLANT 
vw. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 19, 1967 appellant was charged in a four 
count indictment with rape, 22 D.C. Code § 2801 (count 
1) ; assault with a dangerous weapon, 22 D.C. Code § 502 
(count 2); carrying a dangerous weapon on April 26, 
1967, 22 D.C. Code $3204 (count 3) and carrying a 
dangerous weapon on May 26, 1967, 22 D.C. Code § 3204 
(count 4). After a trial before Judge George L. Hart 
and a jury lasting from June 11-June 18, 1968 appellant 
was found guilty of counts 1, 2 and 3. Count 4 was dis- 
missed by the Government the first day of trial. 
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Concurrent sentences of 7 years to 21 years on count 1, 
40 months to 10 years on count 2, and 1 year on count 3 
were imposed on July 29, 1968. It is from this judgment 
that appeal is taken. 


The Government’s Case 


The Government’s evidence showed that on April 26, 
1967 Miss Constance Crowe left home at 11:30 p.m. and 
took a bus to Saint Elizabeths Hospital where she worked 
as a nursing assistant (Tr. 14, 16). She got off the bus 
at about 2500 Nichols Avenue, S.E. and walked across 
the street and through Gate 4 of the Hospital (Tr. 17). 
Miss Crowe was carrying her umbrella open and in front 
of her as she walked toward the Dix Building. When she 
came to some stairs and a tunnel, a man later identified 
as appellant, came up the stairs with a gun in his hand 
and told her not to scream. (Tr. 18, 19). She tried to give 
him her pocketbook because she thought he wanted money 
(Tr. 19, 58, 77). Appellant did not take her pocket- 
book but asked whether she had seen his face. When 
she replied that she had not, he told her to go down the 
stairs near the tunnel leading to the William White 
Building. (Tr. 20) While walking toward the William 
White Building, they passed under a light at the end of 
the tunnel and when they crossed the street, a car which 
had its headlights on almost hit them. At these times 
she was able to look at the man’s face. Appellant ran 
ahead of her and when the car passed, he “drifted back” 
and took her by the arm. (Tr. 21, 22, 79.) She was too 
afraid to scream, to run, or to wave to the car (Tr. 80). 
He said that he wanted to try a few cars to see if any of 
them were open. The first car he tried was a blue car 
which they approached from the rear; it was open and 
they got in on the driver’s side (Tr. 20, 23, 218). 

While they were sitting in the car, he asked if she 
thought he was crazy and said that people just did not 
understand him. (Tr. 23.) She did not see what he did 
with the gun when they were in the car but she had seen 
it continuously until they came to the car (Tr. 88). It 
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was partially dark in the car but she had looked appel- 
lant full in the face when he was standing on the stairs 
(Tr. 80, 96). He told her to take off her clothes, then 
he put his hand under her dress and caught it on her 
garter-belt which would not come down (Tr. 24). He told 
her to take off her underpants. She took them off and put 
them on the floor. (Tr. 24.) He removed his hat which 
was made of soft velour material (Tr. 90). Appellant 
adjusted the seat back, laid her down on the seat and 
started kissing her. He kept asking if she thought that 
he was crazy (Tr. 24). She had a good view of appel- 
lant’s face from the light coming through the front wind- 
shield. A street light to the rear and to the side of the 
car provided the illumination, However, when he did get 
very close to her she could not see his face well. (Tr. 
81-83.) He opened his pants and took out his penis. He 
made her to hold his penis and put it into her vagina. 

After his climax he “just got up”. She asked if she 
could put on her clothes. He said he would tell her when 
she could. He then lit a cigarette and told her not to look 
at him and to stop crying because he was not going to 
do anything else to her. (Tr. 24-25.) He then allowed her 
to light a cigarette but did not direct her to look away 
so that she would not see his face (Tr. 84, 85). He kept 
asking if she knew him or recognized him and said that 
she would probably have him hung for this but it did not 
make any difference because he was going to Viet Nam 
soon, (Tr. 24-26, 86, 96.) 

After Miss Crowe put on her clothes and he put his 
cigarette out, they got out of the car, crossed the street 
and walked toward the Blackburn Laboratory. He was 
walking behind her and not holding her arm. He told her 
not to look back and suddenly disappeared somewhere 
between the Blackburn Building and the Dix Building. 
As soon as she arrived at the Dix Building, she told 
Julia Richardson, the superintendant of nurses, what had 
happened. (Tr. 25, 26.) 

Soon after she reported to the Dix Building, the police 
arrived and she took Mrs. Richardson and Detective 
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Chesser to the tunnel and to the area where the car had 
been parked. She described the car in which the rape had 
taken place as a Comet, Ambassador, or Rambler, with a 
blue interior, shiny seatcovers, and a light blue exterior. 
It also had headcrests which did not come with the car 
but were attached to the front seat. (Tr. 32, 33, 213- 
215.) She described her assailant as having a mustache, 
hair on his chin, and a dark brown complexion. He 
was a little taller than herself and weighed about 135- 
140 pounds. (Tr. 56.) She described the gun used by her 
assailant as black automatic (Tr. 27, 89). 

At the time of the assault she did not know the name 
or identity of her assailant but he looked vaguely familiar 
(Tr. 45, 98, 223). At first she thought he might have 
been an inmate at the hospital (Tr. 45). In May she 
noticed appellant working as a guard at Gate 3 of the 
hospital. She then recognized the car he was driving as 
the one in which the assault took place. (Tr. 41, 42.) 
About two weeks after the assault, she came to the con- 
clusion that appellant was the man who had raped her 
(Tr. 44-46, 100). She first told Mrs. Flowers and a 
friend, Rose Daniels, who advised her to go to the police. 
(Tr. 103, 105.) She waited two weeks before she reported 
that appellant was the man who had attacked her “be- 
cause she was afraid of being laughed at” and because 
“it just seemed stupid that we were working there and 
something like this would happen.” (Tr. 48) On May 26 
she identified appellant to Detective Chesser as her assail- 
ant and she identified appellant’s car as the one in which 
the rape took place (Tr. 54, 55, 63). 

During a lengthy colloquy at the bench as to what 
material constituted Jencks statements and whether all 
such material had been turned over to defense counsel, 
the trial judge had the statements marked for identi- 
fication as Government’s Exhibits 4A through 4G. (Tr. 
68-74.) 

On cross examination defense counsel impeached Miss 
Crowe with her signed statement (Government’s Exhibit 
4B) of April 27, the day after the rape, which indicated 
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that she said that she didn’t see her attacker’s face at all 
but she felt his mustache, goatee, and hat and that she 
would not know him again by sight but she would know 
his voice (Tr. 83). She remembered making the state 
ment “with reason” but explained that she had clearly 
seen his face when she lit her cigarette. (Tr. 85.) She 
felt certain that in spite of the April 27 statement to the 
contrary, she told the police her attacker had dark, not 
medium brown skin. However, she did not recall stating 
that her attacker had a full mustache with a space in 
the middle. (Tr. 92, 98.) She recalled that he did have 
some hair under his chin which she felt during inter- 
course but she could not elaborate on how full it was. 
(Tr. 91-95.) 

On redirect examination, Miss Crowe explained that 
the April 27 statement was given to the police the day 
after the rape. They kept asking her whether she knew 
her assailant; she had been asked these questions many 
times by different people the night before and she an- 
swered different people in different ways. When the de- 
tective showed her pictures and asked what her assailant 
looked like, she just told him that she did not know who 
he was; she did not know what he looked like, and could 
not give any more concrete description that she had given 
the night before (Tr. 225, 226). 

Mrs. Julia Richardson, Assistant Supervisor of Nurses 
at Saint Elizabeths Hospital, first saw Miss Crowe at 
about 11:00 p.m. on April 26 at the Dix Administration 
Building and remained with her until about 1:30 a.m. 
(Tr. 230, 231). She described Miss Crowe’s state as 
hysterical and near panic. Her color was blanched and 
her pupils dilated. She repeatedly said that she felt so 
dirty and that she wanted to go home. (Tr. 231.) She 
looked tired and haggard as if she had been through an 
ordeal (Tr. 234). After about thirty to forty minutes 
she said that she thought she could identify her assailant 
(Tr. 233, 234). Mrs. Richardson recalled Miss Crowe 
saying that the man had told her that he was an ex- 
patient and that he was going to Viet Nam (Tr. 287). 
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After the police arrived, Mrs. Richardson accompanied 
Miss Crowe's retrace of her steps from Gate 4 to the 
parking area of the William A. White Building where 
the car had been parked when the assault took place. As 
they walked, Miss Crowe recounted what had happened. 
When they reached the parking area, the automobile in 
which the assault had taken place was no longer there. 
(Tr. 237.) 

Joseph B. Hill, a guard at Saint Elizabeths Hospital 
for about 12 years, knew appellant and knew that he had 
been employed as a security officer for several months 
prior to April 1967. He testified that appellant always 
wore a mustache and a vee shaped patch of hair under 
his lip but that he wore no hair below his chin. (Tr. 239- 
241, 249.) 

On April 26 at about 11:20 p.m. at the Dix Building 
he saw Miss Crowe who was crying and hysterical. He 
drove Miss Crowe and Mrs. Richardson to the parking 
area of the William A. White quadrangle to see if Miss 
Crowe could locate the car which she described as light 
blue. She was unable to find the automobile at that time. 
(Tr. 242-244.) By the time the police arrived, Miss 
Crowe had shown some signs of calming down. Then they 
all retraced the route she had taken prior to the assault. 
When they arrived at the parking area a second time, 
Miss Crowe could not point out the car. She kept saying 
that she felt dirty and that she wanted to go home. (Tr. 
244-245.) Mr. Hill recalled her saying the man said that 
he was an ex-patient and that he was going to Viet Nam. 
She said that she had never seen him before and did not 
think that she would be able to recognize him; but she 
thought he had a goatee and mustache. (Tr. 245-246.) 

Detective Paul W. Chesser was assigned to the sex 
squad on the night of April 26, 1967. At about 12:15 a.m. 
he responded to a call to Saint Elizabeths Hospital where 
he saw Constance Crowe and Julia Richardson in the 
Medical Building. (Tr. 251-253.) Miss Crowe was crying, 
trembling, very excited, and very emotional. Detective 
Chesser, his partner, Miss Crowe, and Mrs. Richardson 
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went back to the place of the assault to look for the car 
but it had already been moved (Tr. 254). 

The next morning April 27 at about 11:00 after Miss 
Crowe had given a statement to a police woman, she told 
Detective Rinaldo that she felt sure that she could iden- 
tify her assailant if she saw him in person (Tr. 274). 
She also gave Detective Rinaldo a description of the man 
as having a full mouth, large lips, high cheekbones, a 
large mustache, protruding ears, and a full goatee. She 
indicated that he carried a small dark automatic [pistol]. 
Miss Crowe had been on the rifle team at school and knew 
the difference between a revolver and an automatic (Tr. 
27, 89). Detective Rinaldo made a note: “Suspect unable 
to identify . . . I feel it would be of no use to show her 
photographs as they don’t click.” He also noted that the 
lighting was bad and that she only got a look at the 
profile. (Tr. 275-276). 

On May 26 after appellant’s automobile was identified 
by Miss Crowe as the one in which the rape occurred, 
Detective Chesser executed a search warrant of the 
automobile which was parked on Saint Elizabeths Hos- 
pital grounds. He found a .32 caliber automatic in 
the glove compartment. Miss Crowe identified the gun 
as the one used by assailant the night of the attack. (Tr. 
257-258.) On that day Miss Crowe sat in a squad car 
with Detective Chesser and positively identified appellant 
as her assailant and appellant’s car as the one in which 
the rape took place (Tr. 260, 261). Appellant was not 
under arrest at the time he was identified but Detective 
Chesser arrested him later in the day (Tr. 267). Appel- 
lant’s automobile was described by Detective Chesser as 
having a light blue exterior, a blue interior, and plastic 
seat covers with a silvery sheen to them (Tr. 265, 266). 

The medical report of the examination of Miss Crowe 
on the night of the offense indicated the presence of intact 
sperm and that there had been penetration (Tr. 287-289). 
The records of the Metropolitan Police Department indi- 
cated that appellant had no license to carry a gun (Tr. 
289, 290). 
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Defense counsel moved for judgment of acquittal on the 
grounds that there was insufficient evidence of corrobor- 
ation of appellant’s identity. The court, in denying the 
motion, found sufficient corroboration in that appellant’s 
automobile coincided with the description of the assail- 
ant’s car and the appellant’s own gun found in the glove 
compartment of his automobile was identified as the gun 
used by the assailant. (Tr. 279, 280.) 


The Defense Case 


Appellant denied having assaulted or raped Miss Crowe 
(Tr. 297). His defense was alibi and mistaken identity. 
He denied even knowing Miss Crowe, although he might 
have seen her leaving the hospital grounds (Tr. 300). 
On April 26, 1967 appellant lived with his wife, two 
children, his sister and sister-in-law (Tr. 291, 307). He 
had gone to work at Saint Elizabeth’s at midnight on 
April 25 and had worked until 8:00 a.m. the next morn- 
ing (Tr. 302). He was off for the remainder of the day 
and did not return to work until April 28 (Tr. 302). 

Although he could not remember exactly what he had 
done on the day of April 26, his best recollection was that 
he arrived home at about 8:15 a.m. and tinkered with 
his car the whole day (Tr. 296, 307, 308, 310). His 
children were not at home as they were spending the day 
with his sister-in-law (Tr. 309). His wife and sister-in- 
law came home about 5:00 or 5:30 p.m. (Tr. 308, 312). 
He ate with his wife and sister-in-law watched television 
and went to bet at about 10:00 or 11:00 p.m. (Tr. 314, 
316). He and his wife remained home all evening and 
they did not leave the house (Tr. 297, 313, 326). 

Appellant testified that 1964 was the last time he had 
worn a full goatee, which he described as hanging down 
about an inch below his chin. In April of 1967, he wore 
a full mustache but he did not have a space in the 
middle of it. (Tr. 294-295.) He also denied owning a 
velour hat at that time (Tr. 295). Appellant owned a 
1966 Plymouth Fury which had headrests attached to 
the front seats (Tr. 293, 294, 298) in April 1967. He 
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also owned a gun which was found in the glove compart- 
ment of that automobile. He carried the gun for pro- 
tection because he played cards on Friday nights and had 
been attacked by a group of juveniles. (Tr. 327.) The 
gun was obtained from a man named Sidney in a trade 
for a lady’s diamond ring which appellant had found on 
a D.C. Transit bus (Tr. 327, 329). 

Elizabeth Carter, appellant’s wife, remember Wednes- 
day April 26 because the day before she went to have her 
hair done and the day after she went to her sister’s 
house because her sister was going out of town (Tr. 
334-335). To the best of her recollection she came home 
from work on the evening of April 26, cooked dinner and 
she and her husband ate dinner. She washed the dishes 
while appellant watched television (Tr. 370-373). They 
retired about 10:30; the next time she saw appellant was 
on Thursday morning (Tr. 374-378). After she arrived 
at home that evening, as far as she knew, her husband 
did not leave home. (Tr. 335, 370.) Appellant had taken 
her to the hairdresser’s about 7:30 p.m. on Tuesday 
April 25 and, as far as she could remember, he brought 
her home and they retired about 10:30 p.m. (Tr. 341, 
342, 349, 353, 387). 

Appellant’s sister Jacqueline Carter was living with 
appellant in April 1967 (Tr. 390). On April 26 she 
arrived home at about 5:00 p.m. and started to prepare 
dinner (Tr. 405). After she ate with appellant and his 
wife, she and Mrs. Carter washed the dishes and then 
they all watched television in the living room of the 
apartment until they went to bed (Tr. 408, 410, 412). 
Miss Carter could not remember the exact time they re- 
tried. When she arose the next morning at about 7:00 
a.m. to the best of her knowledge appellant was at home 
but she could not remember whether she had actually 
seen him. (Tr. 421.) On Tuesday April 25, Miss Carter 
had gone along with appellant to take his wife to the 
hairdresser. They returned between 9:00 and 11:30. 
(Tr. 397, 398, 404.) She went to bed about midnight and 
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next saw appellant when she arose the next morning 
(Tr. 401-403). 

Mrs. Delores Starks and Rev. William T. Newlands 
both testified that they had discussed appellant’s reputa- 
tion for peace, good order, and truthfulness with members 
of the community and his reputation was good (Tr. 423- 
431). 

It was stipulated that appellant was on duty between 
7:15 a.m. when Miss Crowe got off work and 8:00 a.m. 
eleven times from February through March 1967 and 
that she could have used Gate 3 where appellant was on 
duty (Tr. 464). The records of Charles Brenner, Captain 
of the guard force at Saint Elizabeths Hospital indicated 
that appellant worked the midnight to 8:00 a.m. in the 
morning from Monday April 23 through Wednesday 
April 26, then had his regular days off Thursday and 
Friday and returned to work on Saturday April 29 (Tr. 
468, 475, 478, 482). 

The trial judge allowed the jury in the company of 
marshals and both defense counsel to view the automobile 
in question after it had been stipulated that the read- 
rests had been removed (Tr. 487, 488). 

In rebuttal, the Government recalled Detective Paul 
Chesser who testified that Miss Crowe was standing with- 
in two or three feet of appellant when she told Detective 
Chesser that she believed that appellant was the man who 
assaulted and raped her (Tr. 488, 487). 

At the end of the trial judge’s instructions, defense 
counsel objected to the giving of Allen charge and to the 
failure to give the requested charge on corroboration of 
identification. The trial judge overruled both these objec- 
tions and stated that he properly covered the subject 
matter in the instructions already given. (Tr. 558.) 

The jury during, its deliberations, sent a note to the 
court requesting the “description given to the police and 
the flyer distributed”. The flyer, Government’s Exhibit 
4A (PD lookout form) had not been admitted into evi- 
dence but both counsel stipulated that it could be sent to 
the jury. (Tr. 563-565.) However, since Miss Crowe’s 
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signed statement of April 27, Government’s Exhibit 4B, 
was not admitted into evidence and since Government 
counsel objected to its being given to the jury, the trial 
judge would not allow it to be given to the jury (Tr. 568- 
570). 


ARGUMENT 


I. The trial judge did not err in rejecting appellant’s 
proposed instructions on corroboration of identification 
where those instructions did not fairly state the evi- 
dence on both sides and where the instructions actually 
given adequately informed the jury that corroboration 
of identification was necessary in order to find appel- 
lant guilty. 


Tr. 28, 30, 32-33, 58, 66, 78, 89, 214-216, 258-259, 
266, 547-548) 


Appellant argues that the trial judge erred in failing 
to give appellant’s proposed instruction that corroboration 
of identity was required in order to convict of rape. He 
also asserts that the trial court “explicitly told the jury 
that such corroboration was not required, and emphasized 
this by the remainder of its instructions” (Appellant’s 
Brief p. 15). 

Appellant below submitted three proposed instructions 
one of which among other things stated that “there must 
be evidence aside from her [the complaining witness’] tes- 
timony that corroborates this identification.” The court 
refused to give this instruction. However, it is clear that 
a party has no right to insist that the instructions be 
couched in his own language Wheeler v. United States, 82 
U.S. App. D.C. 363, 165 F.2d 225, cert. denied, 333 U.S. 
829 (1947). The thrust of appellant’s argument is that 
proposed instruction should have been given to the jury. 
However, when the court in the course of instructions de- 
cides to refer to the evidence it must not do so in a man- 
ner which emphasizes one aspect of the evidence to the 
exclusion of another but must fairly state all of the evi- 
dence on each side which is the subject of the instruction, 
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Lindsey v. United States, TT U.S. App. D.C. 1, 183 F.2d 
368 (1962). 

In the instant case appellant’s proposed instructions on 
corroboration of identification stated “The evidence which 
the Government has presented in addition to the complain- 
ing witness’ testimony is the fact that the defendant has 
a which the complainant identifies as the place of the at- 
tack and the fact that the defendant had an automatic 
revolver in the glove compartment of his car. You may 
consider these factors sufficiently corroborative, or you 
may find them as insufficient to corroborate the complain- 
ing witness’ identification.” This summation of the Gov- 
ernment’s evidence of corroboration does not fairly state the 
Government’s evidence of corroboration. The Government’s 
evidence showed that the victim described the car’s inte- 
rior (Tr. 32, 66), the car’s exterior (Tr. 32, 266), the 
unique head rests (Tr. 33, 214, 215), and the unusual seat 
covers (Tr. 216, 266) of the car in which the assault took 
place. Appellant’s car was identical to that vehicle in 
each of these points. The gun described by the victim, who 
was familiar with fire arms because she had been on the 
Rifle Team at school, was a small dark automatic (Tr. 
28, 30, 78, 89). The gun found in the glove compartment 
of appellant’s car was a small .32 caliber dark automatic 
(Tr. 53, 258, 259). Thus it is clear appellant’s proposed 
instruction was properly rejected as not fairly stating the 
Government’s evidence of corroboration of identity. 

The crucial question is not whether the proposed in- 
structions should have been given but whether the in- 
structions actually given to the jury are wrong Ramey 
v. United States, 118 U.S. D.C. 355, 336 F.2d 743, cert. 
denied, 379 U.S. 840 (1964). When considering the cor- 
rectness of the trial judge’s instructions they must be 
viewed as a whole. Cary v. United States, 111 U.S. App. 
D.C. 300, 296 F.2d 422 (1961) ; Jones v. United States, 113 
US. App. D.C. 233, 307 F.2d 190, cert. denied, 372 U.S. 
919 (1962); Nixon v. United States, 114 U.S. App. D.C. 
21, 309 F.2d 316, cert. denied, 379 U.S. 999 (1964). 
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In the instant case the judge instructed: 


Now, the law does not permit the establishment of 
the crime of rape on the basis of the testimony of 
the complaining witness standing alone. Corrobora- 
tion of her testimony is required according to the 
rule of law prevailing in the District of Colum- 
bia. Such corroboration, however, need not be by eye- 
witnesses. Eyewitnesses can hardly ever be obtained 
in regard to such an offense as is charged in this 
case. Corroborating circumstances may be sufficient 
in corroboration. (Tr. 547.) 


Thus the court instructed the general corroboration of the 
complaining witness’ testimony was required. The trial 
judge further instructed 

“_.. The identification by the complaining witness 
may be sufficient if the circumstances convince you 
of its accuracy beyond a reasonable doubt.” 

“In considering the accuracy of such an identifi- 
cation, you may consider the opportunity which the 
complaining witness had to observe, or other factors 
which may tend to corroborate the identification.” 
(Emphasis added) (Tr. 548.) 


The combination of the specific instruction on identi- 
fication with the court’s prior general instruction that 
the complaining witness’ testimony must be corroborated 
conveyed the total impression to the jury that there must 
be circumstances, other than the testimony of the com- 
plaining witness, tending to, point directly or indirectly 
to the probable guilt of appellant; or to put it another 
way, that corroboration or appellant’s identification was 
required. 

In any event, even if this Court finds that the trial 
court’s instructions were inadequate as to corroboration 
of identification it is submitted this would not constitute 
reversible error. In Franklin v. United States, 117 U.S. 
App. D.C. 331, 330 F.2d 205 (1964), this Court held that 
the unobjected to failure of the trial court to charge on 
corroboration of identification will not constitute plain 
error unless there was insufficient evidence in the record 
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from which a jury could find corroboration of identifica- 
tion. 

In the instant case there were numerous facts and cir- 
cumstances from which the jury could find corroboration 
of identification. The victim indicated appellant’s auto- 
mobile was the one in which she was attacked because it 
had the same interior color (Tr. 32, 266) the same exte- 
rior color (Tr. 32, 266), the same unusual headrests (Tr. 
33, 214, 215) and the same seat covers (Tr. 216, 266). 
The gun used by assailant was found in the glove com- 
partment of appellant’s car (Tr. 33, 258, 259). 

Therefore even assuming that the trial judge failed to 
instruct adequately on corroboration of identification, the 
general instruction on corroboration of the victim’s testi- 
mony combined with the facts and circumstances from 
which corroboration of identification could be inferred 
rendered harmless any error in the charge on corrobora- 
tion of identification. 


Il. The trial judge properly refused to allow Exhibit 4B 
to go to the jury where it was never admitted in evi- 
dence, and where its not being admitted in evidence 
is directly attributable to appellant’s failure to offer it. 


Appellant argues that the trial judge’s refusal to send 
Exhibit 4B, a statement by the victim the day after the 
assault, into the jury room constituted reversible error. 

The principle that the jury may consider only matter 
that has been received in evidence is fundamental. Saw- 
yer v. United States, 112 U.S. App. D.C. 381, 303 F.2d 
392, 395 (1962). United States v. Adams, 385 F.2d 548 
(2nd Cir. 1967) ; Osborne v. United States, 351 F.2d 111, 
113-116 (8th Cir. 1965). In the instant case Exhibit 4B 
was marked for identification (Tr. 70) and given to de 
fense counsel as a Jencks statement, during the Govern- 
ment’s case. It was never offered in evidence by the Gov- 
ernment, nor by the defense counsel who used it for im- 
peachment purposes. Exhibit 4B was never received in 
evidence. Thus the trial judge properly refused to allow 
Exhibit 4B to be sent to the jury. 
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The thrust of appellant’s argument is that in spite of 
Exhibit 4B’s not having been admitted in evidence, it was 
a “crucial part of the defense” (Appellant’s Brief p. 19) 
and therefore should have been allowed to go to the jury.’ 
Exhibit 4B contained a detailed account of the rape and 
other facts surrounding the rape in addition to the vic- 
tim’s statement that she could not identify her assailant. 
Some of the facts in Exhibit 4B were detrimental to ap- 
pellant’s case and were not brought out at any point in 
the Government’s case. Exhibit 4B contained the follow- 
ing statement, 


“Then he said that he was going to try all the cars 
there until he found one open. The first car that he 
tried was open. This was not the first car that he 
came to on the lot, he went past several cars to go 
to this particular one. The car was a light blue, hard- 
top two door, probably a Comet or Ambassador.” 


These actions indicate that the assailant knew all the time 
that he was going to a particular car and that he knew 


the car would be open. These factors combined with Miss 
Crowe’s detailed description of the car which matched ap- 
pellant’s car in every detail would have been additional 
corroboration of appellant’s identity. In light of these 
facts, experienced defense counsel’s not offering the state- 
ment in evidence can only be viewed as a tactical choice 
not to place before the jury the additional facts contained 
in the statement which would be further corroboration of 
appellant’s identity as the assailant. Thus Exhibit 4B’s 
not being in the evidence was directly attributable to de- 
fense counsel’s failure to offer it. Appellant should be 


1 The cases relied on by appellant are inapposite. In Jackson v. 
United States, 257 F.2d 41 (8rd Cir. 1958). The information 
requested by the jury was in evidence in the form of testimony. 
In the instant case the document in question was never in evidence. 

In Gordon v. United States, 344 U.S. 414 (1952) the defense 
moved during its case to have documentary evidence produced to im- 
peach a prosecution witness. In the instant case defense counsel 
had the victim’s statement and used it for impeachment, but failed 
to offer it in evidence. 
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foreclosed from arguing on appeal that the trial judge 
erred in not sending the Exhibit 4B to the jury because 
it was appellant’s failure to offer it during the trial which 
prevented the trial judge from sending it to the jury. 

In any event whether exhibits should be allowed in the 
jury room is within the sound discretion of the trial judge. 
Robinson v. United States, 93 U.S. App. D.C. 347, 210 
F.2d 29 (1954) ; Buckner v. United States, 81 U.S. App. 
D.C. 38, 154 F.2d 317 (1946). In the instant case the 
trial judge’s refusal was clearly not an abuse of discre- 
tion where Exhibit 4B was never admitted in evidence. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
Victor W. CaAPUTY, 
RoBERT P. WATKINS, 
Assistant United States Attorneys. 
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JURISDICTIONAL STATEMENT 


Appellant appeals from a convictien in the 
United States District Court for the District of Celumbia 
of the crimes of rape (22 D.C. Cade § 2801), assault with 
a dangereus weapon (22 D.C. Cade § 502), and carrying a 
dangerous weapon (22 D.C. Code § 3204). 

Appellant was found guilty ef these charges 
by a jury verdict rendered June 18, 1968. On July 26, 
1968, the judgment was filed, and appellant was sentenced 
to serve seven (7) to twenty-one (21) years en the rape 
count, forty (40) months to ten (10) years en the assault 
count, and one (1) year for carrying a dangereus weapon, 
all sentences to run coneurrently. Leave was granted 


appellant to appeal in forma pauperis on July 26, 1968. 


He is currently free on bond pursuant to an order of 


this Court filed August 16, 1968. 


The jurisdiction of this Court on appeal is. 


based on 28 U.S. Code § 1291. 
ISSUES PRESENTED 


Did the Court err in refusing to give defendant's re- 
quested instruction that corroboration of the identity 
of the assailant was required in this rape case, and 
in failing to give adequate guidance to the jury on 


the issue of corroboration of identity? 


Did the Court err in refusing to send to the jury an 
its request a statement signed by the complaining 
witness impeaching her testimony on the crucial issue 


of identification of the appellant as her attacker? 


{This case, under the same name and number, was previously 


before the Court on August 16, 1968.] 


STATEMENT OF THE CASE 


On May 26, 1967, appellant Jilliam A. Carter, 
Jr. was employed as a guard on the Security Force at 
St. Elizabeth's Hospital. That morning, while at work, 
he was approached by the Captain of the Security Force 
and taken to an automobile (an unmarked Sex Squad cruiser) 
parked near Carter's duty station at one of the gates to 
St, Elizabeth's. A woman (Miss Constance Crowe) was seated 
in the car with a police officer in plain clothes. A few 
moments later, Carter was placed under arrest and notified 
that Miss Crewe was accusing him ef raping her one-menth 
pefore, on April 26, 1967 (Tr. 260-61, 320-21). This was 
the 27-year-old Carter's first arrest (Tr, 525-26). 

Mr. Carter's trial began on June ll, 1968, berore 
the Honorable George L. Hart, Jv. ana 2 jury. From the 
outset, it was not cisouted that the offenses charged in 
the indictaent had occurred. Te defense presented, as 
defense ecnunsel advised the jury vefare the first witness 
was sworn, was that of mistaken identity (Tr. Tak) e 

Miss Crowe, the complaining witness, described 
at trial the circumstances sf the crime. She testified 


that she was walking on the grounds of St. Elizabeth's 


shertly after 11:00 P.M. on the night »f the effense 


(April 26), en route to her job at the Dix Building. It 


was a rainy night, and she held an umbrella in front of 


~ 


her to keep the rain from striking her faco &#r. Ajel9). 
= 


As she appreached a dark area of the hospital grounds, 


near a tunnel or underpass, a man with a gun came up to 
her, telling her not to scream (Tr, 19-20, 77). She noted 
at the time that the gun was a dark-colored automatic 

(Tr. 78, 28). [A hospital employee who saw the com- 
plainant shortly after the rape commented that Miss Crewe 
kept repeating, "He had a gun," (Tr. 232).] 

The gunman told Miss Crowe whe had begun to 
ery* to walk slightly in front of him, and she cemplied 
(tr, 78). The two made their way to a parking lot on the 
hospital grounds, and the man, finding an unlocked auto- 
mobile, made Miss Crowe get in and remove her clothes 
(Tr, 20, 23-4). He then had intercourse with his vietin, 
talking te her beth before and after the assault (Tr. 
23-6, 85-6). Fellewing this, they left the automobile 
and, Miss Crewe again walking in front, proceeded teward 
Blackburn Laberatery. She centinued en te the Dix 
Building, discevering when she arrived there that her 
attacker was no lenger behind her (Tr. 26). Miss Crane 
had been with the man approximately fifteen (15) minutes 
(Tr, 230). 

@n arriving at Dix, she reperted the rape to 
hespital autherities. Ameng those responding was the 
Assistant Director of Nursing, whe@ feund Miss Crowe “in 


a state ef near panic and hysterical fer appreximately @ne 


¥~The cried "mere er less centinuously" threugheut: the 
incident (Tr. 206), 


pe 


hour. Her color appeared blanchea, She was tremulous. 


Her pupils were dilated, and she kept repeating, 'He had 
a gun.' (Tr. 232.) Another witness found her “in a 
hysterical state and crying” (Tr, 242), and about an hour 
after the incident, the Metropolitan Police officer who 
arrived at St. Elizabeth's described Miss Crowe as “in a 
very emotional condition, crying, cerembling, very excited." 
(Tr. 254.) The police, hospital authorities and Miss Crowe 
retraced the path she had taken with her assailant, and 
searched the hospital grounds for the auto in which the 
attack haa occurred, but found nothing (Tr. 254, ek), 

Miss Crowe gave a description of her attacker 
to the police that evening (Tr. 56), and on the following 
morning (April 27), went to the Sex Squad offices where a 
fuller statement and description was taken (Tr. 83, 91, 
274-77). This statement, signed by the complainant, was 
produced to defense counsel under the Jencks Act, and 
marked Government's Exhibit 4-B fer identification (Tr. 
70). (This statement has been made part ef the recerd on 
appeal.) Following the making of this statement, a loekeut 
er “flyer” was distributed by the police (Government's 
Exhibit 4-4, Tr. 70, 275-77). 

Exhibit 4-B contained the fellewing statement, 
which Miss Crowe admitted making (Tr. 83): 

"T didn't see his face at all but I felt 
the goatee, mustache and hat. I weuldn't knew 
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him by sight i- I saw him again but I'm pretty 
sure I would know his voice. He had sort of a 
flat drawl." 
The suggestion was made (by the Court) that the Government 
could recall the complainant to testify in rebuttal that 
she recognized appellant Carter's voice as that of her 
attacker (Tr. 208), but no such testimony was adduced: 
Detective Rinaldo, who interviewed Miss Crowe 
on April 27 and sent the lookout, made some notes during 
his conversation with her, which he read at trial as 
follows (Tr. 276): 
"Suspect, unable to identify. 
"| | I feel that it would be of no use 
te show her photographs as they don't click. 
Lighting was bad, didn't take a good look at 


vi 


face, only profile. ... 


Three-or four days after the attack (i.e.; 


abeut April 30), Miss Crowe returned te her job at St. 
Elizabeth's (Tr. 100). Her place of employment, the Dix 
Building, was within view of the Gate 3 entrance te the 
hospital greunds (Tr. 209), and because that was the clesest 
entry, she used that Gate whenever it was open (Tr, 97-98). 
The appellant William Carter had been empleyed as a guard 
at St, Elizabeth's since mid-January, 1967 (Tr, 291, 240), 
and a stipulation between counsel, after consulting 
hespital werk recerds, established that en nineteen (19) 
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different oceasions, eleven preceding the orfense and 
eicht after the offense but pefore Carter's arrest, the 
working hours of the two overlapped, so that if Miss Crowe 
followed her custom of using Gate 3, she would have passed 
through it at a time when Carter was on duty as a guard 

at that Gate (Tr. 454-65). Specifically, after the rape 
occurred on April 26, Miss Crowe's hours and those of Mr, 
Carter overlapped on May 5, 7, 8, 9, 12, 15, 15 ane 23 
(Tr, 456). 

Miss Crowe testified that, after returning to work, 
she saw the automobile in which the assault was committed 
“several times,” parked near Gate 3 (Tr. 41-42), and also 
saw it being driven by Mr. Carter on Nichols Avenue, near 
the hespital, on one occasion (Tr. he). 

She also admitted that she had seen the defendant 
Carter “off and on" after the incident, while the latter 
was en duty at Gate 3 (Tr. 42-4, 100-03). She noticed 
him, and, according to her testimony, it "registered" with 
her that this man was her attacker, although she continued 


te see him after this without reporting her belief to the 


police (Tr, 102-03). She finally netified the police by 


telephone, and Detective Chesser responded to St. Elizabeth's 
en May 26, ene month after the assault (Tr, 259-60). He 

had ebtained a search warrant for Mr. Carter's automebdile, 
and, together with Miss Crowe, executed it and feund a gun 


in the gleve compartment. Miss Crowe identified the gun 


em 


and the automobile as those used on the night of the offense 
(Tr, 257-51). Then, a Captain of the St. Elizabeth's 

police force brought Mr. Carter to the automobile con- 
taining Miss Crowe and Detective Chesser, and she identi- 
fied Mr, Carter as her attacker (Tr. 260-61, 320-21). 

At the trial, on direct examination by Government 
counsel, Miss Crowe was asked why she had net immediately 
reported to the police her belief that Mr. Carter was -her 
attacker, She responded (Tr, 47-43): 

"A. Well, I felt embarrassed," 

"Q. Embarrassed abeut what? Why didn't 
yeu tell the pelice See ao came te the cen~ 
olesten that the person whem yeu said that yeu 
knaw as Mr. Carter, whem yeu call Mr, Carter, 
had dene this te yeu, why didn't yeu call the 
pelice? 

Ma Because I was afraid.@ef being laughed 

at, It just seemed stupid that we beth were 
working there and e@mething like this would 


happen." 


Upen cempletien er the Gevernment's casewine 
chief, after a motign for judgment “ef ac.ulttal was denied, 
Mr, carter teak the stand, and denied his inwglvement in 
the acts charged, He stated that he had been at fseme fen 


the night.@f April 25, and his testimeny was corngberated 


had See 


by his wife and his sister who resided with apvellant (Tr. 
e9g0-422). Tne defense also presented two character wit- 
nesses, Mrs, Delores Starks, who had known Mr. Carter for 
seven years (Tr. 423-24), and an Episcopal priest, Rev. 
William T. Newland, Jr., ho had known him for rive years 
(Tr, kek), Both testified that Mr. Carter had a good repu- 
tation in the community for peace and good order, and for 
truthfulness (Tr. 424-25, 429). 

Prior to the closing of the evidence (tr, 455), 
defense counsel submitted in writing several prepesed in- 
structions, on each of which the Court wrote “Denied but 
will cover." One of these, “Defendant's Requested In- 
struction No. 1," sought an instruction that in a rape 
case, both the corpus delicti and the identity of the de- 
fendant had te be corrobarated before the jury could 
cenvict. (The full text of this Requested Instruction is 
part ef the record on appeal. ) 

In its charge,* the trial caurt, after reading 
the rape count of the indictment, advised the jury ef the 
gefinitien ef rape, and stated three elements, proef of 


which was recuired beyond a reasonable deubt: (1) that 


semeone had carnal knewledge of the complainant in the 


District of Columbia; (2) that this was done fercibly; 
ana (3) that the defendant was the person whe did this. 
after explaining items (1) and (2), the judge stated that 


¥ The full charge on the rape count may be found at 
Tr, 545-48. 
Sige 


corroboration “of the crime of rape’ was recuired, and 
outlined the evidence of orompt complaint, the complainant's 
condition, the presence of spermatozoa, etc. The court 
continued: 

Fas to the third element, identification of 
the defendant, the law requires that you be 
eonvinced beyond a reasonable doubt that the 
defendant was the person whe committed the 
act. The identification by the complaining 
witness may be sufficient if the circumstances 
convince you of its aceuracy beyond a reasonable 


doubt. 


“In considering the accuracy of such: an 
identification, yqu may censider the epportunity 
which the complaining witness had to observe, 


er other factors and ather evidence which may 


tend to corroborate the identification, 


“whether the identification is convincing 
is for you to decide, and if the circumstances 
of the identification are not convincing beyend 
a reasonable doubt, then yeur verdict must be 
one of not guilty." (Tr. 548). 
When the instructions were cempleted, defendant's ceunsel 
renewed her ebjection to the Court's charge on cerroborating 


identity (Tr. 558.) 


During the jury's deliberations, a note was sent 
to the Court by the foreman which read “Description given 
to police and flyer disputed." Following a conference wit 
counsel, the Court permitted the jury to have the “flyer" 
(Government's Exhibit 4A), but refused to let the jury 
see the statement signed by Miss Crowe (Government's 
Exhibit 4-B), on the grounds that it had not been fermally 


admitted into evidence (Tr. 5608). 


ARGUMENT 


THE TRIAL COURT ERRED IN REFUSING TA 
INSTRUCT THE JURY, ON REQUEST, THAT 
CORROBORATION OF THE ASSAILANT'S IDENTITY 


WAS REQUIRED 
Because of ". . . the fundamental nature of the 
defendant's right to have the question of his guilt de- 
termined selely by the jury,” "Byrd v. United States, 119 
US, App, D.C, 360, 362,. 542 F.2d 939, 941, (1965), it is 
dttematic that an accused is entitled te have the jury 
adequately instructed ceneerning the rules ef law te be 


applied by them te the evidence #n the case. And where 


the decision te be made by the jury is a close ene, there 


is “an ebligation om the trial judge te instruct the jury 
with extreme precision, . . . and on [the appellate court ] 
te review the charge with what, in a less deubtful case, 


would be undue meticulousness." United States v. Garguilo, 


310 F.2d 249, 254 (2d Cir. 1962). These two duties have 
peen frecuently recognized in the decisions of this Court. 
See, €.g., Howard v. United States, __—«U.S. ‘pp. D.C. 

> 389 F.2d 287, 291 n. 3 (1967); Cooper v. United 
States, 123 U.S. App. D.C. 83, 85-88, 357 F.2d 274, 276- 
279 (1966) (separate opinion of Bazelon, Ga, df5))s 

at least since Franklin v. United States, 117 
U.S. App. D.C. 331, 330 F.2d 205 (1964), it has been 
clear that there must be corroboration of the identity 
of the assailant, as well as of the corpus delicti, to 
justify a verdict of guilty in a rape prosecution, [A 
trial judge of leng experience stated, shertly after 
Franklin, "“Correbsration of the prosecutrix's testimeny 
generally will not be sufficient, but there must be speci- 
fie corroberation of her identification of the perpetrator 


of the rape." Holvzoff, D.J., in United States v. Carrell, 


231 F, Supp. 724, 726 n. 1 (D.D.C. 1964).] This two-feld 


rejuirement of ewrroboration, this Court recently stated, 


ae , contemplates reasonable instructional 


precision conducive to the jury's understanding 


as to the need for corroboration as to each. 


* %& * 


“While the matter of corroboration is initially 


fer the trial court, like any other question as 
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to the legal sufficiency of the evidence to 
warrant submission of the case to the jury, iv is 
the latter's function to decide whether the 
standard of corroborative proof has been met. 

It goes without saying that the trial court 


must afford the jury proper anc adequate guidance 


to enable that determination." (Emphasis added.) 


Borum v. United States, No. 20,270 (D.C. Cir. Dec. 21, 1967 ) 


(slip opinion, pp. 6 n. 15, 7-8). 

In England, where a similar rule also ebtains, 
Lera Justice Salmon has recently explained the basis for 
the requirement, in Regina v. O'Reilly, [1967] 2 All E.R. 
766, 768 (C.A.) The rule, he stated, 


“@6es not depend on any legal theory bute on long 
practical experience which has shown that where 
there is no correboration it is indeed dangerous 
to convict; ana this applies certainly no less 
strongly in cases where identity is in issue: 


. . . [Citations émitted. ]" 


And, as this Court noted in Franklin, supra at 334-35, 330 
F.2d at 208-09, the danger of erroneous identificatien as 
well as that of a fabricated charge is “comprehended in 
Lord Hale's warning against reliance on the proesecutrix' 


' 


testimony: . ..." The trial of a rape case is a situation 


in which the presumption of innocence is orten severely 


sctratmed by “the unreasoning rage which many feel toward 
one accused of both violence and indecency." Note, “Cor- 
roborating Charges of Rape," 57 Colum. L. Rev. 1157, 
1139 (1967). See also Barber v, United States, ___ U.S. 
De Dac ng S92 tees lipo (1968); Gregory v, United 
States, 125 U.S. App. D.C. V0, 145, 369 F.2d 185, 190 
(1966). 

In the instant case, appellant's trial counsel 
specifically asked the Court (Defendant's Requested In- 


struction No. 1) to instruct the jury that 


"In order to convict the defendant, you 
must find that the complaining witness, Canstance 
Crawe's, testimeny is corroberated in two separate 
respects. ... 

‘Now, there is alse 2 secend issue upen 
which the law recuires that the complaining 
“itness in a rape case be corroberated. That 
is the issue ef the identity of the maniishe says 
attacked her. In this case, Constance Crewe 
has identified the defendant William A,. Carter, 
Jr. But there must be evidence aside from her 


testimony that corroborates this identification. 
. . .' (Emphasis added. ) 


Not only cid the trial court refuse to give this charge, 
it explicitly told the jury that such corroboration as 
not required, and emphasized this by the remainder of its 
instructions on the rape count. 

After reading that count (count one) of the 
dictment, and stating the three es.ential elements of 
offense, the court explained what 125 meant by carnal 
knowledse and by lack of consent, the Tirst tuo elements, 
It then interrupted its discussion of the three elenents 
to instruct the jury that the law “dees not permit the 


establishment of the crime _of rape on che basis of the 


testimony of the complaining witness ctanding alene,." 


(Tr. 547). [The jury had been told by both ceunsel for 
the Gevernment and for the accused that there was no real 
dispute that the crime ef rape haa been committed upon Miss 
Crewe (Tr. 507, 513). And the trial court hee earlier 
recognized at the bench shat “The desense does not contend 
that there was not a rape." (Tr. 256).] 

Next, in describing oassible corroborating evi- 
dence to the jury, the court referred only to evidence 
corroborative of the fact that a rape had occurred, such as 
the prompt complaint, the presence of spermatozoa, etc. 
(Tr. 547-548). Only after concluding his discussien of cor- 
roboration Gid the court return to the third element oi the 
offense, “identification 91 the derendant," as to which he 


instructed the jury: 


. the law requires that you be convinced 
beyond a reasonable doubt that the defendant was 
the person who committed the act. The identifi- 
cation by the complaining witness may be suf~ 
ficient if the circumstances convince you of its 


accuracy beyond a reasonable doubt." 


Because the trial court failed to instruct the jury that 
they could not be convinced beyond a reasonable doubt of 
the complainant's jaentification of the appellant as her 
attacker unless that identification was corroborated, it 
deprived appellant of his right to a jury determinatien of 
whether such cerraboration existed, and fatally infected 
the ensuing verdicts of guilty. Cf. Regina v. Trigg, 
[1963] 1 All E.R. 490 (C.A.) where the Caurt, en much 
stronger corroberative evidence than is present here,* 
allewed an appeal because the trial court had not ine 
structed the jury that corroberation of the complainant's 
identification of the defendant was required, The ceurt 
stated (at p. 492): : 

"A jury that receives a warning in regard to 

corroboration must, in the nature of things, 

approach the complainant's evidence with a sense 


of caution. It follews from the warning, and, 


¥* The defendant tried to lure two other girls inte taking 
a ride with him, before the third, the complainant, 
assented. The attack occurred during the ride, and all 
eens girls independently picked the defendant from a 
neup. 
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indeed, is the object of the warning, and the 
warning, one might say, becomes more important 
still when the girl herself in the ceurse of her 
evidence has fallen into error or inconsistency 
in her ceseription." 

II. THE TRIAL COURT ERRED IN REFUSING TO 


SEND A CRUCIAL IMPEACHING STATEMENT, 
SIGNED BY THE COMPLAINANT, TO THE JURY. 


In Part I of the argument herein, appellant has 
contended that it was reversible errar fer the court to 
refuse to instruct the jury that corroboration ef the 
attacker's identity was required, The crucial role tn the 
jury's deliberatiens at the cemplainant's identification ef 
the appellant, and some of the additional prejudice ree 
sulting frem the court's erronesus charge, may be seen frem 
the issue next discussed, viz., the ceurt's refusal to send 
the complainant's signed statement (Government's Exhibit 
4eB) to the jury. 

This statement, given by Miss Crewe the merning 
after the incident, cancained her detailed descriptien ef 
the attack, and flatly stated that she “didn't see his face ~ 
at all..." and “wouldn't knew him by sight if I saw him 
again. . ." The statement was used in cress-examination of 


Miss Crowe (e.g., Tr. 83), and the fellewing day, on re=- 


airect, the complainant made an attempt to SES her 


statement (Tr. 225-26). In light of the extremely 
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cuestionable methoe of Miss Crowe's selection of appellant 
Carter as the attacker nearly a month after the assault, 
her totally unsatisfactory explenation of her delay in re- 
porting Carter to the police ("I felt embarrassed," Tr. 47), 
and the almost total concentration of defense counsels 
closing argument on the validity of her identification, 
the jury naturally wanted to see for itself some of the 
“pest evidence" available to evaluate that identification. 
They accordingly revuested, via a note fron their fereman, 
Miss Crowe's statement containing her descriptien er the 
attacker, (Exhibit 4-3) and the lookout "flyer" mene by the 
police on the basis of that deseription (Exhibit yon), The 
court gave them the latter, but refused to send the former. 
It cannet be controverted that the statement 
(Exhibit 4-B) was admissible in evidence, Williams v. 
United States, ___ U.S. App. ___» 403 F.2d 176 (1968); 
Gordon v. United States, 344 U.S. 44 (1953), It is equally 


clear that the trial court may reopen che evidence ta permit 


the admission of items not introduced at the trial, United 
States v. Bayer, 351 U.S. 532 (1947); Harrison v. United 
States, 387 F.2d S14 (5th Cir. 1968). Indeed, the trial 
court had permitted government ceunsel to reopen his case 
and introduce several exhibits (fr. 279, 282-86). The 

jury had also been advised (Tr, 560) that they could have 


upon request any exhibits which had been admitted. 
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Exhibit 4-B was a crucial part of the defense, 
because it clearly 4ndicated that Miss Crowe haa practically 
no opportunity co observe the face of her attacker, had not 
seen his face, and vould not know him again. Ina similar 
situation, it has been hele reversible error to keep such 
informacion from the jury. United States v. Jackson, 257 
F.2a 41 (3a Cir. 1958). In Jackson, an entrapinent defense 
was presented to a charge of selling narcotics. After 
going out to deliberate, the jury incuired of the court 
whecher a person named "Sarge" was a government employee, 


the court refused to ansver the «question. In reversing 


conviction, Circuit Judge Goadrich wrote (257 F,2a at 


“fhe point of the jury's .uestion was highly 
relevant. The court had just explained what en- 
trapment was and an the matver of entrapment the 
cuestion whether 'Sarge' was a gevernment employee 
was certainly semething to be cansicered, In 
view of the circumstances present in this case, 
we think that the failure té@ permit the reading 
of the relevant testimony at a time when it would 
have been useful in the jury's deliberations 
created unfairness to the defendant. 

"mat the jury may be given information upon 
what a witness has said if it is possible to 


furnish it is well settled. . .. Usually the 
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matter rests in the discretion of the court, 


- - - bute in this particular situation we’ think 


the defendant was entitled to have the jury 
informed as 2 matter of right." (Emphasis added.) 


See also United States v. Fiorito, 300 F.2d 42H, 
426-27 (7th Cir. 1962); LaMonte v. State, 145 So. 2a 889 
(Fla. App. 1962). 

In addition, the court by its action denigrated 
Exhibit 4-B and overemphasized the "flyer" (Exhibit) 4-A), 
and thereby gave undue emphasis to the evidence against 
appellant. Exhibit 4-A, though not in evidence either, was 
“anvest[ed]". . . with an air of credibility .. Je Steele 
v. United States, 222 F.2d 628, 630 (5th Cir, 1955) because 
furnished by the court. The jury can only have concluded 
that the court felt Exhibit 4-A te be worthy of their con- 
sideration, but that Exhibit 4-B was not. The trial judge 
thus failed to recognize the "necessity of restraint" which 
this and other courts have said is essential to avoid giving 
undue emphasis to one side of the evidence. Salzman v. 
United States, No. 21,172 (D.C. Cir. Oct. 4, 1968) (slip 
opinion p. 5 n. 2); Corley v. United States, 124 U.S. App. 
D.C. 351, 354, 365 F.2d 884, 887 (1966) (dissenting opinion 
of Burger, Cir; J.); Commonwealth v. Peterman, 430 Pa. 627, 


244 A.2d 723 (1968). 
Here, as in Washington v. United States, 126 U.S. 


App. D.C. 391, 393, 379 F.2d 166, 168 (1967), "the issue 
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on which the jury expressed some cegree of doubt went 


n 


the very heart of the case--whether the defendant was 


rapist ... ." On that issue, they were entitled to 
“pest evidence” available, anc, as the Supreme Court 
recognized in Gordon, the written statement of the witness 


(nere made within a few hours of the offense) was that evi- 


dence, and snould have been furnished to them: 


“The elementary wisdoi of the best evidence rule 
rests on the fact that the Gocument is a more 
reliable, complete and accurate source of informa- 
tion as to its contents and meaning than anyone's 
d@escription and this is no less true as to the 
extent and circumstances of a contradiction. Ye 
hola that the accused is entitled to the applica- 
sion of that rule, not merely because it will 
emphasize the contradiction to the jury, but 
because it will vest inform them as to the docu- 


ment's impeaching veight and significance." 


Gorcon v. United States, supra, 344 U.S. at Hel. 

The prejudicial effect of the trial judge's 
refusal to send Exhibit 4-B to the jury was further 
heightened by the fact that, on crucial identification 


mony, the prosecutor frequently asked leading and con- 


clusory questions. For example, Miss Crowe testified that, 


after the incident, she had on one occasion seen the car in 
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which the attack occurred, being driven by appellant Carter. 
The prosecutor then asked (Tr. 42-43): 
“Q, . . . Now, when was the next time that 
you had seen in person on the grounds of St. 


Elizabeths hospital this person who cid this to 


you? 
“THE COURT: . . . You are leading the witness." 


“ITHE PROSECUTOR]: All right. 
“Did there come a time if any that you saw 
that person again in person on the grounds of 


St. Elizabeths Hospital?" 
“(DEFENSE COUNSEL]: Your Honor, I object. 


Another example from the direct examination of the com- 


vlainant: 


EQ . Now, when was it, if you can tell 


His Honor and the jury, that you concludec --" 


"(DEFENSE COUNSEL]: I object, Your Honor. 


She hasn't testified that she concluded, 


“(THE PROSECUTOR]: All right. Let me put 
it this way: Did there come 2 time after you 
had seen this person at the gate that you came to 


& conclusion as to who he was, or what had happened 


to you, in relation to what had happened to you? 
(Tr, 45-45.) 
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iliss Crore 


(That was her 
statement in Exhibit 4-B,) The prosecutor sought to 


combat this evidence as follows: 


"9g All right. To your recollection, was 


Le 


any statement made by her to you during that 
period of time as to whether she vwoulc be able 


to identify the person, if she saw him agein? 


"aA, She was able to say that she thought 


that she woulc be able to identity him." 


(Tr. 233.) 


A similar approach was utilized with the witness 


Rinaldo (Tr. 274): 


'Q, And at that time was any statement made 


by Constance Crowe as to whether she could identify 


the verson who is alleged to have raped her? 


"A. After the policewoman took her svyvorn 
statement, I interviewed her off to one side. 
And she told me that she felt sure she could 


identify him when she saw him in person." 


This Court has recognized that ". . . even in the 


zeal of prosecution . . ., Government counsel must exercise 


thoughtful restraint in framing his cuestions, having in 


mine possibly prejudicial error." Watson v. United States, 
98 U.S. App. D.C. 221, 22h, 234 F.2d he, 45 (1956). | And 
“on a nerve-center issue we are more likely to hold the 
prosecusor to account. ... The prejudice diss in anda 
holds on.” King v. United States, 125 U.S. App. D.C. 318, 
0, 370 F.2d 383, 395 (1957). | 

Here, the "nerve-center issue’ was the identity 
of the rapist, and the validity of Miss Crowe's thirty- 
days post factum selection of Mr. Carter as the man. On 
that issue, Mr. Carter was deprivec of the right to have 
the jury instructed that they must find corroboration af the 
complainant's identification, end of the right to have the 
jury consider all the facts, including Exhibit 4-B, which 
was 30 destructive of Miss Crowe's identification. The 
trial court's action in denying him these rights, on the 
facts here presented, denied appellant a fair trial, and 
leave the conviction of William A. Carter, Jr. Berouded in 
an intolerable cloud of uncertainty and doubt. To remedy 


this situation, a new trial is reauired. 


CONCLUSION 


For the reasons stated above, counsel for 


appellant submits that the judgment below should be re- 


versed, and the case remanded for a new trial on all counts. 
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